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The result of the research is to determine the following principles of electronic evidence’s
belonging received from mobile devices: admissibility, authenticity, completeness, reliability,
clarity and credibility.

It is reasonable, as the further direction of research of this topic, to solve the problem of
establishing grounds for electronic evidence’s inadmissibility (received from any digital devices),
realization of a thorough analysis of the determination and consistency of electronic (digital)
evidence, their classification and legal order of receiving under the Criminal Procedural Code of
Ukraine and the Civil Procedural Code of Ukraine.

Keywords: computer forensic, mobile forensic, cybercrime, electronic (digital) evidence, sources
of electronic evidence, principles of electronic evidence’s belonging.
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Hayxoso-0ocnionozo incmumymy eugyenHs npobiem 3104UHHOCTI

imeni akaoemixka B. B. Cmawuca HAIIpH Yxpainu

CHIBBIJHOIIEHHSI OBMEXEHHS BOJII TA IIPOBAIII:
3APYBIKHUM JIOCBIJ]

JocnimkeHo 3aco0H, 110 TOB’sA3aHi 3 00MEXEHHSIM 0COOHCTOT CBOOOM 0COOH, sIKa BUMHHUIIA 3710-
9yuH. PO3risHYTO MHUTaHHS NPO CHIBBIAHOMICHHS MpoOarii 3a KpUMiHAIEHUM MPaBOM aHIJIOCAK-
COHCBKUX neprkaB (Ha mpukiani CIIIA) i3 3axonaMu KpUMiHaJIBHO-TIPABOBOTO BILTMBY KPUMiHATb-
HOTO TIpaBa KpaiH MOCTPaITHCHKOTO TIpocTopy (Ha mpukiazai Pociiicekoi @exaepartii). [Tinkpeciaeno
HEOOXiTHICTh BiMEXYBaHHS 3aXO0iB CyTO KpUMiHAJIHHOI BiJOBINAaIBHOCTI 1 3aX0/iB, AKi 32 Tpa-
BOBOIO TIPUPOJIOI0 HE ITOB’sI3aHi 3 HElO.

Knrouosi cnoesa: suo noxapanus, cucmema nokaparsb, 0OMedCeHH s 80, Npodayis, 3MiCm ROKAPAHb.

OcCTaHHIM 9acoOM CBITOBE CITIBTOBapHCTBO 5K
Ha HaIlIOHANBHUX, TaK 1 Ha MIXKHAPOAHOMY PiBHSIX
nepeiMaeTbesl MPOOIEMOI0 TMOUIYKY HaHOUIBbII
aZICKBATHUX 3aXOJiB MPOTHUMIIl 3OUYMHHOCTI. JlaB-
HO BXKE CTaJ0 OYCBHHHM, IO OJHA TiIBKH KpH-
MiHaJbHA BiJMIOBIIATBHICTh Ta MOKapaHHA SK 11
CKJIQJIOBa HE MOXKYTb OyTH €IUHMMH 3ac00aMH Y
Takii mpotumii. Came TOMy OCOOJIHMBO aKTyasi3y-
BaJIOCSI MMUTAHHS TOIIYKY 3aXOJliB, aJlbTCPHATHB-
HUX KpPUMIHAJIBHIA BiqNOBiAaIbHOCTI. BHacmimok
TAKOTO TIOUIYKY Y TPaBOBHUX CHUCTeMax 0ararbox
KpaiH 3’SBISIOTHCS 3aXO0JH, aJbTCPHATHUBHI KpPHU-
MiHAJBHIHM BiMOBIAIILHOCTI, TaKi, HAIPUKIIA, SIK
3axomu Oe3IeKH, 3aXOI{ BiTHOBJIICHHS 1 TIPUMHU-
PEHHSI, 1HII 3aX0AW KPUMIHAIBHO-TIPABOBOTO Xa-
paktepy. UYepe3 me TpaiMuiiiHe «OTHOKOJIHHE»
KpUMiHQJIbHE TIPaBO BIIXOIUTHh Y MHUHYIIC, 1 HOMY
Ha 3MiHYy MPUXOANTH TaK 3BaHa CUCTeMa «Dararo-
KOJIIHHOT0» KPHUMiHAJILHO-TIPABOBOTO BIUIMBY Ha
3JIOYMHHICTb.

Cepen 3ac00iB KpUMiHATBHO-TTPABOBOTO BILIH-
BY Ha 3JI0YHMHHICTH iCTOTHE MICIIE IMOCIIAl0Th TaKi
3aco0u, sIKi MOB’sA3aHl 3 OOMEXKEHHSIM OCOOMCTOI
cBoOOIM OCOOM, 1[0 BUMHHIIA 3JI0YMH. Y HESIKUX
3apyObKHUX KpaiHaxX MOmiOHI 3aX0u Ha3UBAIOTh-
cs1 mpobauiero. Bimomo, mo cam TepMiH mpooartist
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€ omceMiuanM [1, c. 61], omaak mu ii posrsma-
€MO SK caMme 3axiJi KPUMiHaJbHO-IIPABOBOTO
BIUTUBY, SIKUI 3aCTOCOBYETHCS Bifl IMEHI JepaBU
cymoM. KpiM Toro, y HayIll 9acTo 3yCTpidaroThCs
CYZKEHHS TIpO TMpoOallifo, B K Cy0 €KT BHKO-
HaHHS — TpoMaja (CycmibeTBo) [2, ¢. 28-30]. Mu
BBKAEMO, IO TaKi 3aXOAW MAalOTh BIAMIHY BiX
KPHUMIHQJIEHO-TTPABOBOI TPHPOIN 1 3ATAIIAIOTHCS
3a MEXaMH [[bOTO JOCIiIKESHHS.

Kpim Toro, iHcTuTyT mpobamii Ta CXOXuil 3
HUM IHCTUTYT TTOKapaHHS Y BHIII OOMEKEHHS BOJI
MH PO3IJSIHEMO Kpi3b MPHU3MY NPaBOBUX CHCTEM
Pocii ta CLLA. Lle 00ymMOBIICHO THM, IO caMe i
KpaiHu HaHOUTBIe TIOTPEOYIOTh PO3POOKH 3aXO-
JliB, abTEpHATUBHUX T030aBJICHHIO BOMi, aKe
CIOA - mepma y cBiTI KpaiHa 3a KUIBKICTIO
VB’SI3HEHUX Ha AYIIy HacelleHHs, Pocis — mpyra
[3]. He3Baxkaroum Ha imeosIorii MiaxXomiB, sSKi CyT-
TEBO BIIPI3HAIOTBCS MK COOOI0, TOPIBHSIHHS
BOAUaeTHCS HaM JOIUILHUM. AHAII3yIOUd O0Me-
JKEHHS BOJI 3a KpUMiHAJIBHUM mpaBoMm Pocii Ta
npobauito 3a kpuMiHaabHUM mpaBoM CIIIA, 3Ha-
XOAMMO 3HauHY KUIBbKIiCTh CHUIBHHUX pHuc. BomgHo-
4ac, ICTOTHY MpPOOJIeMy CTaHOBHTH BiJICYTHICTh
BIJIMIOBIIHAX TIOHATH, SIKHMH MOXKHa O OyIo
CKOPDHCTAaTHCh [yl TaKoro IMOpPIBHSAHHA, a0o
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HE3JIaTHICTh iICHYIOUMX MOHSTH IepedaTH MpOCTi
MOpIBHAHHSA. HeBimomMo, 9W MaioTh IIi MTOHSTTS
OJTHAKOBE 3HAYCHHS y 3apyODKHUX KpaiHax 1 SKIO
MaloTh, K 3ICTABHUTH IIi BigMiHHOCTI. [Ipu 1pomy
Taki MpoOJieMd BHHHUKAIOTh HE TIIBKHA MK Kpai-
HaMHU 3HAYHUX KYJIBTYPHHX Ta COIIAJBHUX Bif-
MIiHHOCTEH, a 1 KpaiHaMu, SKi MalOTh CIIIBHE ic-
TOpUYHE MUHYJIEe 1 He TUIbkH. SIckpaBUM
MIPUKJIAZIOM € Pi3HE PO3YMIHHS ITOKApaHHS y BHII
0OMeXEHHSI BOJII B 3aKOHOJIABCTBI YKpainu, Pocii
ta binopycii. TepmiHonoriune onHakoBe, aje 3a
CYTTIO BiIIMIHHE TIOKapaHHS, NTa€ TICTAaBU BHi-
JISITH TPH Pi3Hi Hioro momemi [4].

3BepHEHHS 10 JOCBiAy 3apyOiKHHMX KpaiH Iij
Yyac YJOCKOHAJCHHS BIIACHOTO 3aKOHOJaBCTBA
€ HEOOXITHOI0 YMOBOIO TSI MaOYTHROI eeKTH-
BHOCTI ITUX HOPM, OCOOJIMBO KOJIU 1€ CTOCYIOThCS
IMIUIEMEHTAIli{ 10 HalliOHATEHOTO KPUMIHATBHOTO
3aKOHOJIAaBCTBA HOBUX BUJIIB MOKapaHb. Kommapa-
THBHI JOCTDKEHHS B KPHUMiHAIBHO-TIPABOBIM
Haylmi po3BuHyTi y poborax 0. B. baynina,
C. Bingmiara 1. B. Kpacaumwkoro, /. . Kpymka,
H. €. Kpwiosoi, A. M. Baum KampmtoyTa,
H. ®. Kysnenonoi, B. O. Haspoupkoro, A. B. Ha-
ymoBa, 1O. A. TloHomapenka, JI. PoGeprc,
B. B. Crammca, B. 4. Tamis, M. 1. XaBpoHtoka ta
0araThbOX iHIIUX BUCHUX.

He3sBaxarouu Ha 11e, 3aKOHOJIABEIb HE 3aBXKIH
HAJIO)KHAM YUHOM BHKOPHCTOBYE PE3YJIbTaTH
KOMITApAaTUBHUX OCHIKeHb. BiH Iyke YacTo
MEXaHIYHO TIEPEHOCUTh Ti YW IHII TOJIOKEHHS
1HO3eMHHUX 3aKOHIB, HE OLIHIOIOYH IX CHCTEMHO,
HE 3aMHCIIOIOYHCH MPO CITIBBIHOIIEHHS ILIHUX
TMOJIO’KEHb 13 3arajbHUMH TPUHITUIIAMH HallioHa-
JBHOTO TPaBa, MPO iX B3a€MOJII0 3 IHITUMH HOP-
MaMH CBO€i mpaBoBoi cuctemu. [Ipormosurnii, sKi
3 SBIIIIOTHCS B HAyIll TPO IMIUIEMEHTAIIO 3apy-
OixxHOTO JOCBiNY [5; 6, ¢. 122], K mpaBwMIIO, IIe HE
MOBHICTIO ocMUCIIeHI. Ha 3akoHOmaB4YOMy piBHI
3YCTPIYaIOTLCS TIPOIIO3UINT TepeadaunTH mpooda-
[ifo AK MiJICTaBy 3BUILHEHHS Bifi KPUMiHAJIbHOI
BiZmoOBimanbpHOCTI (3akoHONpoekT B. IlIBerst mpo
mpobariiro) abo Bix ToKapaHHS (3aKOHOIIPOSKT
O. denpaMana MIOA0 MIACTAaBH 3BUILHEHHS OCIO
BiJ| OKapaHHA y 3B’S3KY i3 3aCTOCYBaHHIM 3aXO-
IliB Tipooarrii).

V 3B’sI3Ky 3 BHKJIQJICHIM METOIO ITi€l CTATTI €
BUPIIICHHSI TUTAaHHS MO CITiBBiAHOIIEHHS Mpoda-
Iii 32 KPUMIHAIEHAM TIPAaBOM aHTJIIOCAKCOHCHKUX
nepkaB (ma mpuxorani CIHIA) i3 3axomaMu Kpumi-
HAJILHO-TIPABOBOT'0 BIUIMBY KPUMIHAIBHOTO TpaBa
KpaiH MOCTPaJTHCHKOrO HpOCTOpY (Ha MPHKIIAAIL
Pociticekoi @exneparrii).

BignosigHo mo cr. 53 KK Pociiicekoi Dexnepa-
il OOMEXCHHS BOJI MOJIATaE y TOKJIAJIEHHI Ha
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3aCyKCHOTO, SIKHI HE 130JTF0E€ThCS BiJl CYCITLIBCT-
Ba, KOMIUICKCY IPAaBOOOMEKEHb: HE 3aJUINATH
MICITE TIOCTIHOTO TTPOKUBAHHS Y BUSHAYCHHA Jac
JI00H, HE BifIBIIyBaTH OKpeMi Micis Tomo. Takoro
MOJICJUTIO 3aKOHOJIABEIh BUMYIIICHUH OYB 3aMiHH-
™ y 2009 pori MmomepeaHio MOAETh OOMEKECHHS
BOJIi, SIKa Ha 3aCTOCOBYBAJIACh.

o x crocyeTbCsl KPUMIHAJIBHOTO IMpaBa
CUIA, To Tam mpo0artist po3riiiIacThCsA B ICKiThb-
KOX acmekTtax [7]. SIkmio iHTepmpeTyBaTH Iie 3
TOYKH 30py HAI[lOHATBHOTO 3aKOHOJABCTBA
(OCKiTBKM HAaIlla TEPMIHOJIOTIS TaM HE BHUKOPHC-
TOBYETHCSI), TO, 3 OJHOTO OOKY, IpoOaIlis sABJsE
co00r0 OCHOBHUU BUJI TIOKapaHHs, IO TOJISATAE Y
BinOyTTi MOKapaHHs y MicUeBiil rpomani mij Ha-
TJSIIOM TIpoOaIifHoOTo opraHy. 3acyDKeHHH 3a-
JISKHUTh BiJ TPaBHJ i HACTAHOB, SKi BU3HAYCHI
cynom. [IpobGauis po3risaaeTbes K TUI BHPOKY
3a KPUMIHAJIBHOIO CIIPABOIO 1 3a3BUYail BUKOPHC-
TOBYETBCS JJISI TOTO, MO0 BiAKIACTH BUKOHAHHSA
BUPOKY JI0 TIOpEMHOTO YB’si3HeHHs. [Ipolarrist y
CHIA — Bum mokapaHHs, KU HAWOIIBII 9acTo
BUKOPUCTOBYETHCSI.

3 iHmoro 60Ky, mpoOailis MoJsrae y moKapaH-
Hi, SIKMM BCTaHOBIIIOIOTHCS JIOJATKOBI IPaBOOO-
MEXCHHS (32 TEPMIHOJIOTIIO HAIIOTO 3aKOHOaB-
CTBa — TOAIOHE 1O JOJATKOBOTO TIOKAapaHHS:).
B nmepmy wdepry, BOHa 3aMiHSI€ TIOpEMHE
VB’ SI3HEHHS, TOOTO Micis BiAOYTTS BHU3HAYCHOTO
gacy y TIOPMi TIPaBONOPYIITHHUK 3000B’sI3aHUI
BiIOyTH TpU3HAYeHU CTpok mpoldamii. [HKOMM
BCTaHOBJIIOIOTHCS OOOB’SI3KM TOTPHMYBATUChH BH-
3HAYEHHX TPABHJI TPOTATOM THIXKHS, a TIOTIM IIpO-
BOJHTH CBATa Ta BUXiAHI y TiopMi. Lle#t Bug moka-
panns (abo i#oro nHazuBatothb y CHIA — Bun
BHPOKY) OCOOJIHMBO TOMYJISIpHUM B Aiimaxo, Hero-
Jxepci, Ternecci, FOTi Ta BepmonTi, ae npuoim-
3HO OJIHA TPETHHA OCi0, miyTaHuX mpodartii, Oyu
3aCyDKEHI JI0 KOPOTKOYaCHHX CTPOKIB IT030aB-
neHdst Boji. KpiM Toro, B IeSKMX BHTIAAKAX 1HIII
BUJIM TIOKapaHb, Y TOMY YHCII TPOMAJChKi PoOo-
TH, BUCTYNAIOTh YaCTUHOIO TpoOartii. Tak, mpaBo-
MOPYITHAK B paMKaX BUKOHAHHS TOKapaHHSI Y
BUJII TpoOarlii 3000B’s13aHMI BUKOHATHA BKa3aHUN
00’eM poOIT MICIIEBOTO 3HAYEHHs, TAKUX SIK 30ip
CMITTSI 200 BUKOHAHHS BHIAIKOBUX POOIT OiIs
OymiBii mpami 1 B TpOMajChKMX Mapkax [8,
p. 288]. Taki mpaBOOOMEKEHHS B JICIKAX BHIIA]-
Kax OinmpIlie OyQyTh CHpPSIMOBAaHI Ha peai3allito
KOJIa E€KOHOMIYHMX 3JI0YHHIB, J€ IOTEHIIMHI
cy0’€KTH 3JI0YMHY, TIEPIII 32 BCE, MIKIYKOTHCS PO
BJIACHY pEMyTalilo, HDK MPO 3aXUCT IHIIUX CBOI
1paB, Y TOMY YHCII 1 TIpaB BIACHOCTI Ta OCOOHC-
Toi cBOOOIM.
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Moskna ckazaru, mo CIIA He eauna kpaina,
sgKa Tiepemdadnia TMpoOarmio SK aabTepHATHBHE
mokapaHHs. Takuil miaxin mpuTaMaHHUA OiIbIIO-
CTi KpaiHaM aHTJIOCAaKCOHCHKOI IPaBOBOI CiM’i.
Tax, HanpuKIay, CyTh Cy4acHOI mpooarii 3a Kpu-
MiHQJFHUM TIPaBOM AHIIIT Ta YenbCcy Toysrae y
BCTAHOBJICHHI TICBHUX IPaBOOOMEKEHB, SKi ITO-
KJIaJIal0ThCsl Ha 3acykeHoro. Llel Bua mokapaH-
HS, HE TIOB’S3aHMU 13 1030aBICHHSAM BOJIl, TPH-
3HAYaeThCcs 0CO00i, $Ka crapiie IICTHAISATA
POKIB, CTPOKOM BiJl IIECTH MICSIIB JI0 TPHOX
pokiB. BimmoBigHo 10 cT. 6 3akoHy BemukoOpu-
TaHii Tpo KpuUMiHAIBHY focTuilito 1991 poky
€IMHOIO TIEPETIOHOI0 JJISl MpHU3HAYEHHS IOTO
BUJIy TTOKapaHHs MOXKE CTaTH NEPEKOHAHHS CYY,
SIKUH PO3MIISJAE CIpaBy, MO0 BUYUHEHUH 3JI0YMH
HE HACTUIBKU CEpHO3HIN, III0 HE MOYKHA 3aCTOCY-
BaTH TMOKapaHHs, HE TIOB’A3aHE 3 M030aBICHHIM
Bodi [9].

B Vkpainu npoOauito 3a KpUMiHAIBHUM IIpa-
BoM CIIIA mopiBHIOIOTH SIK CUMOi03 MOKapaHb y
BUII TPOMAICHKHX POOIT Ta OOMEKEHHS BOJI,
OCTaHHE TPOTIOHYIOTH JTOTIOBHUTH PO3MOBCIOKE-
auM y CHIA enekrpoHHUM MOHiTOpHHTOM [10].
EnexTpoHHMH MOHITOPHHT 3J0YMHLIB 3IiHCHIO-
erbest B CIIA 3rigao 3 3akoHOM «[Ipo enekrpo-
HHE CIIOCTEpEKEHH», NpuiHATUM y 1968 p. Lleit
3axij rmependadae MOCTIHHE HOCIHHS 3aCyHKCHUM
CIIEIIIAJTGHOTO E€JICKTPOHHOTO JAaTYhKa Y BHIJISII
OpacieTa, o MPUKPITUTIOETHCS 10 HOTO HOTH 1 3a
CUTHaJaMH SIKOTO TPALiBHUKU CIy»OW mpodarii
MalOTh MOXIIUBICTh CTEXHTHU 3a MiCIIeM Iepely-
BaHHS 3aCY/KEHOT0, a TAaKOX KOHTPOJIFOBATH Ha-
SIBHICTH JJaTYMKa Ha HOTO TiJIi.

3axXUCHUKHU TPOMAJITHCHKHX CBOOOJT BBAXKAIOTH,
IO €JIEeKTPOHHUK MOHITOPHHT — Ipy0e mopyIieH-
Hs TIpaB iHAWBiZA Ha «IIpaiiBeci» (IIpUBAaTHE KUT-
TS) Y CBOEMY OYIHMHKY. A B3araji «IIpOTHBHUKI
€JIEKTPOHHOTO MOHITOPHHTY BBaXKarOTh, IO IEi
3axil HE CIPOMOXKHUHM YTpHUMAaTH 3acCyKEHOTO
BiJl YAMHECHHS HOBOTO 3JI0YHMHY HABITh y BIACHOMY
OynuHKY (HampHKial, TOPTiBIA HAPKOTUKAMH)
[11,c. 54].

Komm npo0artist mpu3HaueHa, Cya HaKJIagae BUA-
3HAYCHE KOJIO OOTPYHTOBAaHHUX YMOB Ha MTOPYITHH-
Ka, 32 IOTPUMAaHHAM SIKHX Oyze Harsigatu odiuep
npoOauii. YMoBH mpoOauii — 3aranbHi (Hampu-
KJIaJ, He CIUIKYBAaTHCS 3 BIJOMUMH 3JI0UYMHIISIMH,
HE BUIKDKATH 3a MEX1 OKPYTY Ha JIOBTHH TIEPio)
Ta CrielianbHi YMOBH, AKi MPU3HAYAIOTECS 3 ypa-
XYBaHHSIM 0cOOM BHHHOTO a00 Ha PO3CYA Cyndy.
CrieriasibHi yMOBH 00YMOBJICHI OCOOJIMBOCTAMH
0co0M BUHHOTO 1 HE MOXKYTh OyTH 3aCTOCOBaHi 10
BCIX 3acypKeHHX. Tak, CyJ MOKe MPH3HAYUTH K

97

YMOBY 3aCTOCYBaHHS 3aXOJiB MEIWYHOTO Xapak-
TEepy NPOKHUBAaHHA y peabimiTamiifHOMy IICHTI,
BKIIIOUEHHS Yy TPYyIy AHOHIMHUX aJIKOTOIIKIB,
y9acTh y Tporpami JIiKyBaHHS BiJ HapKOTHIHOI
3aJICKHOCTI Ta 1HII MPaBOOOMEKEHHS Ha PO3CY/
cyny [12, p. 98].

Ilett BuI MOKapaHHS Ma€ JBa THIH KPUMiHATIh-
HO-TIPAaBOBUX HACJIIKIB: TTO3UTHBHI T4 HETATHUBHI.
ITo3uTHBHI HACTYIAIOTH Y pa3i YCIIITHOTO BiIOYyT-
TS PO0AIii — 3aCy/XKCHI 3BUIBHSAIOTLCS BiJ| I1OJ1a-
npmx 000B’s3KkiB. HeratmBHi HacTymaioTh B
yMOBax YyXWICHHS Bi BimOyTTs mpoOarii abo
MOpYIIeHHS Oyab-IKOi 13 YMOB. Y IThbOMY BHUIIAI-
Ky CIpaBa MO)ke OyTH ITOBEpHEHA B CYA JIJIS aHy-
JIOBaHHA BHUPOKY IpO IpHU3HAYEHHs mpobamii i
HalpaBJIEHHs. 3acyDKCHOTO Uil  TIOPEMHOTO
yB’si3HeHHES [8, €. 290]. ¥ meBHOMY pO3yMiHHI
MOMIOHMIA BHUA 3aXOdy Jep’KaBHO-TIPABOBOTO
BIUIMBY Harajaye iHCTUTYT YMOBHOTO 3aCyKEHHS
a0o 3BUTBHEHHS BiJ MOKapaHHA 3 BUIPOOyBaH-
HsM 3a Kpuminansaum kogekcoM PO ta Ykpainu.

Kpim Toro, mpobarrisi TakoX BKJIIOYAE y cede
oTUIaTy TMOCHyT Tpobarrii (Imiara 3a eJIeKTPOHHHMA
HarJIsi, parmoptd, mpodeciiiHi mporpamu, oruiaTa
KOHCYJbTalii 1 JIKyBaHH:, OIJIaTa 1HIIMX MOCIYT
npaiiBHUKIB o¢iciB mpobaii). B cepenabomy e
Big 10 mo 120 momapiB Ha MicsIb, aji¢ HETATHB-
HOIO TCHJICHITIIO € 301IBIICHHS ITi€T CYMH 3 POKY B
pik. Kputnku 300py mpoOartii HaroJxomyTs, 1110
[l HECNPaBEAJIMBO BiIHOCHO THX, XTO HE 3aTC€H
IUIATUTH. [HII HATONOUIYIOTH, IO METa TIOKapaH-
Hs Oyze BTUTIOBaTHCs y (ickaibHiN QyHKLiT 300-
py IUIaTH, 10, Y CBOIO HYEpry, MEePEeTBOPUTH 3acCy-
JDKEHUX JIO ITHOTO BUY IMOKAPAHHS B 1HKACaTOPIB
[12, c. 101]. Jo Toro * y BHIaJgKax 3acTOCYBaH-
Hs npuBatHOi npoOanii y CLLIA npuBatHi KOM-
naHii 3apoOJsIOTh TPOLIl Ha 3acyKEHUX MO0
mpo0artii, BUCTaBIISIOTh M paxyHKH 3a 3aiBi 110-
ciayru (ctpaxoBi (oHAaM TOmO). TakuM YHUHOM,
0inHi (Oe3 rpouwieii) JIOJU MEPETBOPIOIOTHCA Y
OoproBux padis ciryx0 npodaii [13].

[lizcymoByroun BUIIECKa3aHe, BCE 3K TAKH CIIiJ
HAaTOJIOCUTH, IO TpoOdaIlis mepeayciM mepeciiaye
JIBI METH: MITPUMAaHHS CYCIUTBHOI Oe3MmeKn 1 pe-
abiniTauio 3acyKeHUX. Y HaliOHAIBHHX JAepiKa-
BaxX IMIUIEMEHTalis mpoOauii iHKOMM mMmojsrae y
Mpomo3ullii 00’enHaTH TMO030aBJICHHS TpaBa 00i-
WMaTH TIeBHI TIOCaaH, TPOMAJICHKI pobOTH 1 0OMe-
JKeHHs Boji. [Ipy 11bOMy OCHOBHOIO METOIO Ha3u-
BalOTh COLIAILHY ajanTalfio (pecoriaizalliro)
3acymkeHoro [14], mo ampiopi He TOEIHY€ETHCS 3
CYYacHHAM PO3yMiHHSIM METH HOKapaHHI.

Ha mamy mymKy, po3risiHyTI 3aXOId MarOTh
OyTH CIpsIMOBaHI Ha KOPETyBaHHS ITOBEHIHKH
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0ci0, AKi BKE MOHECIN CBOE MOKapaHHS 1 Hapasi
MaroTh OyTH TATOTOBJICHI 10 TIOBHOITIHHOTO KHT-
TS y CyCIUTLCTBI. JIJI 1TbOT0 M MAIOTH I11¢ TICBHUIMA
Yac BCTAHOBIIOBATH OOMEKCHHSI:

1) ocobucroi cBoOoaM, MOB’A3aHOI i3 Micue-
3HAXOKEHHSIM OCOOM, 3a[jIs TOro, Io 3adesme-
YUTH MICIIE TIOCTIHOTO TPOKUBAHHS;

2) mpaBa Ha TIpaIlo, 331 TOTO, 00, 3 OTHO-
ro OOKy, BUPIIIUTH MpoOJeMy i3 IparieBIaimTy-
BaHHSM, a 3 IHIIOT0 OOKY — JIOIOMOI'TH 4aCTKOBO
nojojati (iHaHCOBI TPYJHOIIl, Y SIKUX OMUHS-
FOTBCS 111 JIFOTH.

Bce 1ie Moruio 6 cTatH 1e 10JJaTKOBUMH Tiepe-
JTyMOBaMH TIO3UTHUBHOI MOCTKPUMIHAIBHOI ITOBE-
JOiHKH B MaiiOyTHboMy. IIpoTe mi 3axoau MarTh
3HAXOJUTUCh 32 MEKaMH KPUMIHAIBHOI BiIIMOBi-

JAIBHOCTI. | TOMy HE MOXXHA MOTOIUTHCH 13 Jie-
SIKAMH BUCIIOBJTIOBaHHSMU HAYKOBIIIB TIPO T€, IO
MpoOAaIIifo CITiJi BU3HAYATH SIK ATBTEPHATHBHY II0-
30aBJICHHIO BOJII BUTIIPOOYBAIBHY (HOPMY 3aXHCTY
cycriibcTBa [15].

KoMmapatuBHi IOCIiIKEHHSI MalOTh BEITUKE
3HAYCHHS JIUISl BJIOCKOHAIICHHS MOKapaHb, SKi
HE IOB’53aH1 3 m030aBlieHHIM BoJji. JlocmimkeH-
Hs TIpoOarrii, ska JOIycKae BimOYTTS IPaBOOO-
MEXEHb Yy CYCHIBCTBI, 03 i30J11ii, He moTpar-
JSI0YM B KPUMIHAJIbHO-BUKOHABYI yCTAHOBH
3aKpUTOTO THUIlYy, HE BUKIHMKAE 3amepedycHb. Aje
HE ciig 3a0yBaTH PO HEOOXITHICTH BiAMEXKY-
BaHHS 3aXOMdiB CYTO KPHMIiHAJIBHOI BiATOBINAIE-
HOCTI 1 3aXO/iB, SIKi 32 MPABOBOIO TPUPOIOIO HE
OB’ s13aHi 3 HEO.
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HOBUKOBA E. A. COOTHOUHIEHUE OTPAHUYEHUWS CBOBO/bI U ITPOBALINN:
3APYBEKHBIN OIBIT

HccrenoBansl Mephl, CBA3aHHBIE C OTPAaHMYCHHEM JIMYHON CBOOOIBI YEIOBEKAa, COBEPIIMBIIETO
IpecTyIUIeHHe. PaccMOTpeH BOIIPOC O COOTHOWICHUH MPOOAIHH M0 YTOJIOBHOMY IpaBy aHIJIOCAK-
coHckux rocyaapcts (Ha mpumepe CIIIA) ¢ MepaMu yTOJIOBHO-TIPABOBOTO BJIUSIHUS CTPAH TOCTCO-
BETCKOT0 TpocTpaHcTBa (Ha mpumepe Poccuiickoit @eneparn). [loguépkayTa HEOOXOIUMOCTD
OTTpaHUYCHHS MEp YUCTO YTOJIOBHON OTBETCTBEHHOCTH M MEpP, KOTOPHIE TI0 TIPABOBOI MPUPO/IE HE
CBA3aHbI C HEH.

Knwouesvie cnosa: 6uo Haxazaumus, cucmemda HAKA3AHULU, O2paHuyeHue c6800600vl, npobayus,
codepacanue HaKA3aHU.

NOVIKOVA K. A. CORRELATION BETWEEN RESTRAINT OF LIBERTY AND
PROBATION: INTERNATIONAL EXPERIENCE

For the last few years international practice has been tended to applying more legal restrictions
that became adequate alternative of classic type of punishment in the form of imprisonment.
Surprisingly, the search of those legal restrictions is outside of punishment scope and even the
scope of criminal liability in general (e.g. «other restrictions of penal nature»). «One-sidedness» of
Criminal Law is quickly losing its applicability; as an alternative, multisided system of legal
restrictions of penal nature started evolving in practice. Our research is dedicated only to a drop in
the ocean of these legal restrictions — restraint of liberty and its correlation with similar, at the first
sight, institute of probation.

A lot of scholars did comparative researches of Criminal Law in this area, among them are
Y. V. Baulin, S. Vinding, I. V. Krasnytskiy, D.I. Krupka, N.E. Krylov, A. M. van Kalmtouta,
N. F. Kuznetsova, V. O. Navrotskiy, A.V.Naumov, D. Roberts, V. V. Stashys, V.Y. Tatsiy,
M. 1. Khavroniuk and a lot of others.

The objective of this paper is solve the problem about relationship between the probation by
Criminal Law Anglo-Saxon countries (for example, the United States of America) and the
measures under Criminal Law in Post-Soviet Union (for example, the Russian Federation).

In our opinion, described legal restrictions should be addressed to correction behavior of those
people who already undergone a punishment and in meantime should be get prepared to live in
society. These restrictions could have become additional grounds of positive postcriminal behavior
in future. However, they should be taken place outside the scope of criminal liability.

The comparative analysis has a tremendous contribution to improvement of punishments, not
related to liberty restrictions. The deeper research of probation that allows for some restrictions in
society, without isolation, without undergoing a punishment in penal establishments, is highly
encouraged in Criminal Law. But we should not forget about importance to distinguish restrictions
of penal nature and restrictions that have nothing to do with penal character of punishment.

Keywords: penalty, punishment system, restraint of liberty, probation, content of penalties.
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N0 8ONPOCAM 3AKOHOOAMENLHO20 0becnedeHls nPasoOXPAHUMENbHOU OeslmenIbHOCMU

OBLIEITIPABOBBIE IEJIN, 3ATAYN 1 OCHOBHBIE HAITPABJIEHUS
OBECIIEYHEHHUSA OBINECTBEHHOMU BE3OITACHOCTH

Ha ocHoBannm ananmsa HaY4YHBIX TPYOOB, HOCBHH.[éHHbIX 3agadaM, OCJIsIM 1 OCHOBHBIM HallpaBJIC-
HHSAM oOecreyeHus 06HI€CTB€HHOI>1 6630HaCHOCTI/I, MMPEAJIOKCHO aBTOPCKOC BUACHUC JAHHBIX BOII-
POCOB. BI)I,HGJ'IGHLI CeMb OCHOBHEBIX Haubosee MMPUOPUTETHBIX HaHpaBJ’IeHI/Iﬁ ACATCIIBHOCTHU Cy6”b€-
KTOB oOecrieueHusI 00IIecTBEHHOM 0€3011acHOCTH B YKpanHe B COBPEMEHHBIX yCIOBHUSX.
Knroueswie cnosa: 06W€CMG€HHCZ}1 6€3OI’ICICHOCWIE), yeib, 3(10(1‘161, Hanpaenernue, obecneyenue.

B ycnoBmsIX ~— HempephIBHOTO  HAy4YHO- WM HEMOAOOAIOIIEro IOBEICHHUS C MaTepualib-
TEXHUYECKOTO TIporpecca Bcé Oolpliiee 3HAYCHWE  HBIMH OOBEKTaMU MOBBIIIEHHONW OIMTACHOCTH, B TOM
MprOOpEeTacT OpraHU3aNys KOHTPOJIS CO CTOPOHBI  YHCIIe WX MCIIONIb30BaHuE (ymoTpeOsieHne) B Tpe-
o0rmiecTBa M TocyiapcTBa B cpepe HE3aKOHHOTO — CTYIHBIX Lensx. M, mpeskae Bcero, OTHOCHUTEIBHO
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